Alabama Public Service
Commission

Orders

PINE BELT CELLULAR, INC. and PINE  PETITION: For ETC status and/or

BELT PCS, INC,, ¢larification regarding the jurisdiction of
the Commission fo grant ETC status fo
Joint Petitioners wireless carriers.
DOCKET U-4400
ORDER
BY THE COMMISSION:

In a joint pleading submitied on September 11, 2001, Pine Belt Cellular, Inc. and Pine Belt PCS,
Inc. (collectively referred to as "Pine Belt") each notified the Commission of their desire to be
designated as universal service eligible telecommunications carriers ("ETCs") for purposes of
providing wireless ETC service in certain of the non-rural Alabama wireline service territories of
BellSouth Telecommunications, Inc. {"BellSouth™) and Verizon South, Inc. ("Verizon"). The
Pine Belt companies noted their affiliation with Pine Belt Telephone Company, a provider of
wireline telephone service in rural Alabama, but clarified that they exclusively provide celiular
telecommunications and personal communications (collectively referred to as "CMRS” or
"wireless"™) services in their respective service areas in Alabama in accordance with ficenses
granted by the Federal Communications Commission ("FCC"). The pivotal issue raised in the
joint pleading of Pine Belt companies is whether the Commission will assert jurisdiction in this
matter given the wireless status of the Pine Belt companies.

As noted in the filing of the Pine Belt companies, state Commissions have primary responsibility
for the designation of eligible telecommunications carriers in their respective jurisdictions for
universal service purposes pursuant to 47 USC §214(e). The Commission indeed established
guidelines and requirements for attaining ETC status in this jurisdiction pursuant to notice issued
on October 31, 1997,

For carriers not subject to state jurisdiction, however, §214(e)(6) of the Teleccommunications Act
of 1996 provides that the FCC shall, upon request, designate such carriers as ETCs in non-rural




service territories if said carriers meet the requirements of §214(e}{1). In an FCC Public Notice
reieased December 29, 1997 (FCC 97-419) entitled "Procedures for FCC designation of Eligible
Telecommunications Carriers pursuant o §214(e}(6) of the Telecommunications Act”, the FCC
required each applicant seeking ETC designation from the FCC to provide, among other things,
“a certification and brief statement of supporting facts demonstrating that the Petitioner is not
subject to the jurisdiction of a state Commission."

The Pine Belt companies enclosed with their joint pleading completed ETC application forms as
developed by the Commission. In the event the Commission determines that it does not have
jurisdiction to act on the Pinc Belt request for ETC status, however, the Pine Belt companies
seck an affirmative written statement from the Commission indicating that the Commission lacks
jurisdiction to grant them ETC status as wireless carriers.

The issue concerning the APSC’s jurisdiction over providers of celiular services, broadband
personal communications services, and commercial mobile radio services is one that was rather
recently addressed by the Commission. The Commission indeed issued a Declaratory Ruling on
March 2, 2000, in Docket 26414 which concluded that as the result of certain amendments to the
Code of Alabama, 1975 §40-21-120(2) and (1)(a) effectuated in June of 1999, the APSC has no
authority to regulate, in any respeci, cellular serviees, broadband personal communications
services and commercial mobile radio services in Alabama, Given the aforementioned
conclusions by the Commission, it seems rather clear that the Commission has no jurisdiction to
take action on the Application of the Pine Belt companies for ETC status in this jurisdiction. The
Pine Belt companies and all other wireless providers seeking ETC status should pursue their
ETC designation request with the FCC as provided by 47 USC §214(e}(6).

IT IS, THEREFORE, ORDERED BY THE COMMISSION, That the Commission’s jurisdiction
to grant Eligible Telecommunications Carrier status for universal service purposes does not
extend to providers of cellular services, broadband personal communications services, and
commercial mobile radio services. Providers of such services seeking Eligible
Telecommunications Carrier status should accordingly pursue their requests through the Federal
Communications Commission.

IT IS FURTHER ORDERED, That this Order shall be effective as of the date hergof,

DONE at Montgomery, Alabama, this 12" day of March, 2002.

ALABAMA PUBLIC SERVICE COMMISSION

Jim Sullivan, President



Jan Cook, Commissioner

George C. Wallace, Jr., Commissioner

ATTEST: A True Copy

Walter L. Thomas, Jr., Secretary




STATE OF CONNECTICUT

DEPARTMENT OF PUBLIC UTILITY CONTROL

August 10, 2010
in reply, please refer to:
UR:PAP

Lance J.M. Steinhart, Esquire

1720 Windward Concourse

Suite 115

Atlanta, Georgia 30005
Re: Request for Lefter Clarifying Jurisdiction Over Wireless CETC Petitions
Dear Mr. Steinharst:

The Department of Public Utility Control (Department) acknowledges receipt of
your July 23, 2010 letter filed on behalf of i-wireless, LLC (i-wireless) seeking
clarification as to whether the Department asseris jurisdiction to designate competitive
sligible telecommunications carriers (CETC) in Connecticut. According to your letter,
i-wirsless seeks designation as a CETC in Connecticut and believes that the
Department does not asseri jurisdiction to designate CETCs in the state and that
carners must apply to the Federal Communications Commission for certification.

The Department has reviewed your request and notes that it has approved
requests for CETC status from wireline-based cariers. However, in the instant case,
i-wireless is a mobile virtual network operator. The Department does not regulate or
iicense mobile carrier services’ rates and charges and therefore, it is not subject to the
Department’s jurisdiction for the purposes of designating CETC status.

Sincerely,

DEPARTMENT OF PUBLIC UTILITY CONTROL

. Sen

Kimberley J. Santopietfo ey
Executive Secretary
ST c 2 _ LE il o
T Je R SR, L P SN esT T e 1 Hae RgE

Ten Frankdin Squarc * New Brinin, Connecticut 08031 = Phone: 860-827-1853 - Fax: 860-527-2613
Email: dpuc.executivesccresary@po siate.clus + Internel; wwwestate, ot t/douc
Afftrmative Actien/Egual Opportunity Employer




STATE OF DELAWARE
PUBLIC SERVICE COMMISSION
881 Suver Laxg BouLEvARD
CANNON Bunoing, Suire 100 Tzrapsions: (302} 7367200
Doven, Decawang 19804 Pax: (302) 738-4840

Debra McGuire Mercer. Esquire
Greenberg Traurig, LLP

800 Connecticut Avenue NW
Suite 500
Washington, DC 20006

RE: TmacFone Wireless, Inc,
Dear Ms. Mercer:

; In your letter dated September 25, 2007, you asked for a statement confirming
that the Delaware Public Service Commission (“PSC") lacks the jurisdiction to designate
a common carrier as an Eligible Telecommunications Carrier (“ETC”) under 47 U.S.C. §
214(e). You noted that such a statement would allow TracFone Wireless, Inc. to seek
ETC designation from the Federal Communications Commission (“FCC™), which, if
granted, would make TracFone Wircless, Inc. eligible to receive universal service support
in Delaware in accordance with 47 U.S.C. § 254.

Under state law, the Delaware PSC does not currently exercise any form of
supcrvisory jurisdiction over wireless commercial mobile radio service (“CMRS”)
providers, including TracFone Wireless, Inc. 26 Del. C. § 102(2) (excluding “telephone
service provided by cellular technology, or by domestic public land mobile radio service™
from the definition of “public utility™); 26 Del. C. § 202(c) (providing that the Delaware
Commission has “no jurisdiction over the operation of domestic public land mobile radio
service provided by cellular technology service or over rates to be charged for such
service or over property, property rights, equipment of facilities employed in such
service™).

In fact, in granting ETC status in Delaware for Cellco Partnership d/b/a Bell
Atlantic Mobile, the FCC accepted the Delaware PSC's confirmation at that time that it
did not have jurisdiction under state law to designate CMRS providers as ETCs.
Federal-State Joint Board on Universal Service; Cellco Partnership d/i/a Bell Atiantic
Mobile Petition for Designation as an Eligible Telecommunications Carrier,
Memorandum Opinion and Order, 16 FCC Red. 39 (2000) at paras. 3-4. There have

bemmchmgummhwngudmgthel’sc smmnyaquMRSptovﬂmmce
the Cellco decision.




Debra McGuire Mercer, Esq
September 28, 2007
Page 2

For these reasons, | hereby confirm that the Delaware Public Service
such as TracFonc Wireless, Inc., as an ETC.

Sincerely,

AL(?AM

Bruce H. Burcat
Executive Director
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OF THE STATE OF DELAWARE

IN THE MATTER OF THE APPLICATION OF )
VERIZON DELAWARE INC., TO MODIFY THE )
LIFELINE SERVICE BY ADPING AN INCOME )} PSC DOCKET NO. 05-016T
QUALIFIER TO THE ELIGIBILITY CRITERIA ) .
(FILED JUNE 17, 2005} }

ORDER NO. 6736

This 11" day of October, 2005, the Commission determines %nd
Orders the following:

1 In the jargon of the federal Lifeline/Link-Up program,
Delaware is a “"federal default State.” Delaware has never, by either
state law or state regulation, ordainea, nor funded, a stand-alone
program to provide discounts on basic telephone services charges for
low-income subscribers. Consequgntly, it was not until 1997, when the
Federal Communications Commission (“FCC’} revamped th; federal
Lifeline/Link-Up program, that lDelaware subscribers first became
eligible for participation in the federal Lifeline program.' And given
that in a *federal default State” only federally-raised monies are
uged to reimburse eligible carriers for the Lifeline and Link-Up
discounts, it is the FCC, and not the state commission, that gets to
call the tune about who should be eligible toc receive these federally-
subsidized price reductions.

2. Since 19597, Verizon Delaware Inc. (“V2-DE”)} has been

designated as an “eligibie telecommunications carrier” and has offered

See PSC Order No. 4684 (Dec. 16, 1957) ({summarizing Delaware history
and electing to allow ™Tier 2" federal support to eligible Delaware
subscribers) .




federal Lifeline discounts on the federal list of supported services.?
~"And even though in “default” States, Lifeline is almost an exclusively
fedefal :]-_:;rc')gram. Vzlfl_:lﬁwha:s, gince 19297, filed at the ‘S.,t;at:e }.g\)’_el,

" tariff provisions setting forth its Lifeline offerings.’?

. 3.  In 2004, the FCC changed some of the “eligibility”’ rules

déscribing which aubacribe:;s . may participate in the fedfiral
- -LifelJ.'.nefLink-Up progre:mi‘__ In particular, the 2004 amendments added
addition;i) pioéréms ﬁo wihe list of *“eligible” programs . where
participation confers federal default Lifeline/Link-Up eligibility.®
The 2004 amendments also introduced an additional eligibility criteria
premised on the gubscriber’s household income.® Eligible
telecommunications carr.:iers, such as V2-DE, were given one year to
implement this new, addit:i.c;nal income-based eligibility criteria.’

4. To implement these changeé prescribed by the FCC, VZ-DE

initially filed revisions to the Lifeline and Link-Up portions of its

’see PSC Order No. 4680 (Dec. 17, 1997) (*ETC” designation for VZ-DE).
See also PSC Dckt. No. 97-0237 (initial Lifeline tariff filing by VZ-DB).

*From December 32000 through December 2003, VZ-DB offered, under its
state tariff, an “expanded” Lifeline program for Delaware. The discounts
under guch program exceeded the Tiers 1 & 2 levels normally available in a
default State. VZ-DE offered this expanded program to fulfill a condition
imposed by the FCC in approving the Bell Atlantic-GTE merger. See PSC Order
No. 6317 (Dec. 9, 2003) (explaining content and cause of this expanded
Lifeline offering). Whether Delaware remained a “default State” during this
period when VZ-DE subsidized the deeper discounts is an issue that need now
be explored or resolved. This “expanded” program ended in December 2003.

‘In the Matter of Lifeline and Link-Up, Report and Order and Further
NPRM, 19 FCC Recd. 8302 (FCC 2004) (“Lifeline Oxrder”).

*47 C.F.R. B§§ 54.409(b) (Lifeline eligibility criteria in “default”
State); 54.415(b) (Link-Up eligibility criteria in “default” State).

€47 C.F.R. §§ 54.409(b), 54.410 (Lifeline); 54.415(b), 542.416 {Link-Up).

747 C.F.R. 8§ 54.410(a)(ii), 54.416.




:;Stgfe tariff. These changes incéiéorated' into the State tariff
- prov1slons the expanded list of ‘eliglbzllty-ccnferrmng' pxograms At
the same . tlme, the CGmmzlsien Staff began discussions with. VZ-DE to
determnne whether, under the appllcable federal default rules, 1t was
appr0pr1ate for VZ-DE to continuer-to include in ite State tariff
‘ifLifeline provisionsrianguage that conditioned Lifeline elig;bility'on
;;fthe subscrlber foregolng the ablllty to purchase many optlonal or
“:fvertiga;‘}serv;qea. y B Eventually, VZ-DE 1revised its State tariff
Lifeline provisions to delete the questioned restrictions.'® Then in
June 2005, VZ-DE filed another Tariff revision to reflect its
implementation of the househcld-income c¢riteria for eligibility for
Lifeline and Link-Up discounts."’f Finally, on September 9, 2005, VZ-
DE aubm;tted another aet»of revised tariff sheets reflecting further
textual revisions, as originally suggested by Staff, In part, these
final changes suughﬁ to make the Séaté tariff‘s description of how VZ-
DE would. administer its Lifeline/Link-Up program to mcré closely

pérallel the governing federal default rules.™

See PSC Dckt. No. 04-017T (filed July 26, 2004; eff. July 27, 2004).

*That restriction - limiting Lifeline gubscribers to a small group of
designated wvertical services - had been a continual part of VZ-DE's state-
tariffed Lifeline offerings since 1997. In its Lifeline Oxdex, the FCC
expressed its belief that “any restriction on the purchase of vertical
services may discourage qualifaed consumers from enrolling and may serve as a
barrier to participation in‘the [Lifeline] program. Lifeline Order at § 53.

“See PSC Dckt, No. 05-008T (filed April B, 2005; eff. April 16, 2005).
ligee PSC Dekt. No. 05-016T (filed.June 17, 2005; eff. Jume 22, 2005).

23ee PSC Dckt, Wo. 05-016T, amended tariff sheets filed on September 9,
2005 but with effective date of June 22, 2005).




5. The Commission enters this, Order not so much td"apprcve'

-'the various Lifeline filings made by VZ-DE but to recount; the _course

. "_;-of th.e fll:.ngs made s:.nce the FCC changed its federal L:.feline/m.nk -Up

program in 2004. Ind'"" ',; given r.hat Delawvare is a ‘defaul!:" State,
. VZ DE s Lifeline/Lanc Up ‘offermga are governed more by the federal

'*L"'Vdefault rules t:,h.an by any “appraved"v State tar:.f.f prov:.s.lon. Any

Sr.a.l:e tariff prov1slon that might conflict with a federal default rule

A would necea-anly have to yield However, the Commission w:.ll_ accept
the L1fe11ne and L:.nk-Up tariff filings lodged by VZ-DE. The
Commission beheves that VZ-DE’'s last submission {in september 2005)
sets forth a Lifeline and Link-Up offering that is consistent with the
federal default rulés. However, the filing and acceptance of the
.St.ate tariff provisions should not be sBeen as foreclosing any later

challenge that VZ-DE’s program falls short of the federal directives.

Now, therefore, IT 18 ORDERED:
1. That, as explained in the body of this Order, the

Commission accepts the tariff filings made by Verizon Delaware inc..
to implement its reaponsibil-itiea to provide federal Lifeline and
Link-Up in this “federa{ ‘default” jurisdiction. In particular, the
- Commission now accepts the tariff revision filing made September 9,
2005 pertaining to the following leaves in P.S5.C.-Del.-No. 1: -

Section 20D, Fourteenth Revised Sheet 1 (Link-Up);

Section ROD,I}F".I{fI:h Revised Sheet 2 (Link-Up); and

. Section 20_E,f}l?.::lg-hth Revised Sheet 2 (Lifeline).

e




2. That the Commission reserves the jurisdiction and authority

ko entersuch further Orders in th:l.s matter as may be deemed necessary

Bai

' Commiss¥omer — “_J




Public Service Gommmission of the Bistrict of olumbia
1333 H Street, N.W., 2nd Floor, West Tower
Washington, D.C. 20005
(202) 6256-5100
www.dcpsc.org

July 28, 2010

Mr. Lance J.M. Steinhart

Counsel for i-wireless, LLC

Lance J M. Steinhart, PC

1720 Windward Concourse, Suite 115
Alpharetta, GA 30005

Dear Mr. Steinhart:

Thank you for your July 23, 2010 letter stating i-wireless LLC’s (“i-wireless™) intent to
be designated as an eligible telecommunications carrier in the District of Columbia.
Please be advised that, pursuant to section 34-2006({b) of the District of Columbia Code,
the Public Service Commission of the District of Columbia (“Commission™) does not
have jurisdiction over wireless carriers. Thus, the Commission has no authority to
designate i-wireless as an eligible telecommunications carrier.

Attached please find a copy of the relevant section of the District of Columbia Code for

your information. Should you need anything further, please contact me at 202-626-5140
or rbeverly@psc.de.gov.

Sincerely,

el

Richard A. Beverly
General Counsel

Enclosure




@ LexisNexis’

LEXIS DISTRICT OF COLUMBIA CODE ANNOTATED
Copyright 2011 by Matthew Bender & Company, Inc.,
a member of the LexisNexis Groap.
All rights reserved,

*4« CURRENT THROUGH DECEMBER 28, 2010 AND THROUGH D.C. ACT 18-676 ***
##+ ANNOTATIONS CURRENT THROUGH NOVEMBER 18, 2010 ***

DIVISION V. LOCAL BUSINESS AFFAIRS
TITLE 34. PUBLIC UTILITIES
SUBTITLE V. TELECOMMUNICATIONS
CHAPTER 20. TELECOMMUNICATIONS COMPETITION
GO TO DISTRICT OF COLUMBIA CODE ARCHIVE DIRECTORY

D.C. Code § 34-2006 (2011)

§ 34-2006. Exemptions [Formerly § 43-1456])

() This chapier shall not apply to cable television services perfonned pursuant to an existing cable television
franchisc agrecment with the District of Columbia which is in effect on September 9, 1996. To the extent that a cable
television company seeks to provide local exchange services within the District of Columbia, such company shall be
regulated under the provisions of this chapter for their local exchange services.

(b) Pursuant to the federal Telecommunications Act of 1996, this chapter shall not apply to licensed or unlicensed
wireless services suthorized by the Federal Communications Comumnission operating in the District of Columbia.

(c) This chapter shall not:

(1) Apply to the provision, rates, charges, or terms of service of Voice Over Internet Protocol Service or Intemet
Protocol-enabled Service;

(2) Alter the suthority of the Commission to enforce the requirements es arc otherwise provided for, or allowed by,
federal law, including the collection of Telecommunications Relay Service fees and universal service fees;

{3} Alter the autherity of the Office of Cable Television and Telecommunications with respect to the provision of
video services in the District of Columbis; or

(4) Alter the Commission's cxisting authority over the rogulation of circuit-switched local exchange services in the
District of Cohenbia.




D.C. Code § 34-2006

HISTORY: 1981 Ed, § 43-1456; Scpt. 9, 1996, D.C. Law 11-154, § 7, 43 DCR 3736; June 5, 2008, D.C. Law 17-165,
§ 3(c), 55 DCR 5171.

NOTES: EFFECT OF AMENDMENTS. —D.C. Law 17-165 added {c).
LEGISLATIVE HISTORY OF LAW 11-154. —See note to § 34-2001.

LEGISLATTVE HISTORY OF LAW 17-165. --See nofe to § 34-2001.

LexisNexis 50 State Surveys, Legislation & Regulations
Telecommunications & Telephones




STATE
COMMISSIONERS: DRARECF ORIDA GENERAL COUNSEL
ART GRaHAM, CHAIRMAN RN S. CURTIS KI1SER
Lisa POLAK EDGAR TAS (850)413-6199

RONALD A. BRISE
EDUARDOE. BALBIS
JULIE 1. BROWN

Hublic Serrice Qommizston
October 24, 2011

Ms. Kasey C. Chow

Lance J.M. Steinhart, P.C.
Attomey At Law

1725 Windward Concourse
Suiie 150

Alpharetta, GA 30005

Re: Undocketed — Q@ Link Wireless LLC's ETC Designation
Dear Ms. Chow: '

We received your October 18, 2011 letter advising that Q Link Wireless LLC, a commercial
mobile radio service provider, wish to seck designation as an ETC in Florida. You also requested an
affirmative staterent that the Florida Public Service Comnmission no longer assert jurisdiction to
designate commercial mobile radio service providers as eligible telecommunication carriers in Florida.

This letter acknowledges that the revisions to Chapter 364, Florida Statutes, changed the
Commission’s jurisdiction regarding telecommunications companies. [ direct your attention fo
Chapter 364, Florida Statutes, for the proposition that the Federal Communications Commission,
rather than this Commission is the appropriate agency to consider Q Link Wireless LLC’s bid for ETC

status.

Sincerely,

£t K
S. Curtis Kiser
General Counsel

cc:  Beth W. Salak, Director, Division of Regulatory Analysis

Robert J. Casey, Public Utilities Supervisor, Division of Regulatory Analysis

Adam J. Teitzman, Attorney Supervisor, Office of the General Counsel
Anmn Cole, Commission Clerk, Office of Commussion Clerk

CAPITAL CIRCLE OFFICE CENTER & 2540 SHUMARD OAK BOULEVARD @ TALLANASSEE, FL 32399-0850

An Affirmative Action / Equal Opportunity Empleyer

PSC Website: bttpi/fwww. loridapsc.com Internet E-mail: contact@psc.state.flus




CHAIRMAN
Thomas B. Gelz

COMMISSIONERS
Clifton C. Below
Amy L. lgnatws

EXECUTIVE DIRECTOR
AND SECRETARY
Debra A, Howland

THE STATE OF NEW HAMPSHIRE
EREIN

PUBLIC UTILITIES COMMISSION
21 5. Fruit Street, Suite 10
Congord, N.H. 03301-2429

March 28, 2011

Tel. (603) 271-2431
FAX (603) 271-3878

TDD Access: Relay NH
1-800-735-2964

Website:
WWw pUC.NL.Gov

RE: ETC Certification in New Hampshire

The federal Universal Service Fund (USF) was created by the Federal Communications
Commission (FCC) 1o promote the availability of quality services at just and reasonable rates to all
consumers including low-income customers and those in high cost areas and to increase natiomwide
access to advanced services in schools, libraries and rural health care facilities. To qualify for universal
service funding a carrier must {irst be certified as an Eligible Telecommunications Carrier (ETC) by the

state public utilitics commission or, if the state does not assert this authority, by the FCC. See 47 U.S.C.

§214 (e).

The New Hampshire Public Utilities Commission maintains authority to determine whether -
landline telecommunications carriers qualify as ETCs. Pursuant to New Hampshire RSA 362:6, the
Commission has no jurisdiction over mabile radio communications services. Consequently, the state
declines jurisdiction over the certification of wireless carriers as ETCs, feaving that responsibility to the

FCC

Sincerely,
7

& ',.C/L————-.
F. Anne Ross

General Counsel
New Hampshire Public Utilities Commission




STATE OF NEW YORK DEPARTMENT OF PUBLIC SERVICE

THREE EMPIRE STATE PLAZA, ALBANY, NY 12223-1350
. WO pratstesy.as .

PUHLIC SERVICE COMMISSION
GARRY &, BROWN PETER McGOWAN
Gencral Cowsd
PATRICIA L. ACAMPORA
MAUREEN P, HARRIS JACLYN A BRILLING
ROBERT & CURRY S0 Seeretary
JAMES L. LARDCCA
Tuly 28, 2010
TO WHOM IT MAY CONCERN:

Re:  i-wireless CMRS Jurisdiction

‘We have received a letter from i-wireless, LLC (i-wireless), requesting a statemen that
the New York State Public Service Commission does not exercise jurisdiction over
CMRS providers for the purpose of making detenminations regarding Eligible
Telecommunications Carrier designations under section 214 (8)(6) of 47 U.S.C. Jn response to
this request, please be advised that section 5 (6)(s) of the New York State Public Service Law -
provides that

Application of the provisions of this chapter to cellular
telephone services is suspended unless the commission,
no sooner than one year after the cffective date of this
subdivision, makes a determination, after notice and
hearirg, that suspension of the application of provisions
of this chapter shall cease to the extend found necessary
to protect the public interest.

 The New York State Public Service Commission has not made a determination as of this
date that regulation should be reinstituted under section 5 (6)(a) of the Public Service Law.
Consequently, based on the representation by i-wireless that it is a mobile vixtual network
operator reselling wireless services, i-wireless would not be subject to New York State Public
Service Commission jurisdiction for the purpose of making an Eligible Telecommmunications

Carier designation.
mﬂo‘:ﬂ, M : !
Assistant Counse




STATE OF NORTH OAROLINA

UTILITIES OOMMBERIoN
RALEGH

w NO. P-100, 8UB 133¢
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

in the Matter of
mummmmm )
Camler Support ) ORDER GRANTING PETITION

BY THE COMMISSION: On August 22, 2003, Nerth Carafina REA3 Celiujar
Telephone Company, d/b/a Carolina Wesi (Carolina Wes?), a commaercial moblle radie
zarvios (CMRS) provider, flled a Petition sasking an affinnative declarstory nuling that the
Commission lacis jurisdiction to designate CMRS camer sligible telecommunications
carriar (ETC) status for the purposss of receiving federal universal servics support.

in support of ts Petition, Cascline Waest stated thet it was a CMRS provider
mwnmewmdeummm
servioa in Notth Carofing, and that the FCC had clearly recognized that
mmm:amwmmumam ETC sintus s
necessary for a provider o be eligible to recelve universal ssrvice support, Seolion
214(a)(%) of the Telecommunioations Aot provides that if a siate commission datormines
that it lacks jurtsdiction over a class of carriers, the FCC Is charged with making the ETC
detsrminaion. The FCC has siated that, in order for e FCC to consider requests
pursuant to this provision, & carrier must provide an “affimnative stalemant” from the state
commission or court of compatant jurfediction that the state lacks to parform the
designstion. To date, ssveral state commissione have fo exsrdse such
urtsdiction,

North Carclina has exciuded CMRAS form the definition of “publio utiity.” S8, G.8.
82-5(29). Pursuant 1o this, the Commission sausd e Order Conceming Deragulation af
Wireleas Providers in Dockst Nos. P-100, Sub 114 and Sub 124 on August 28, 1085,
ooncluding that the Commiacion no longer has juredicion over cefluler services,
Acoordingly, Carolina West has now requssted the Commission to issus an Order stating
that it does not have Jursdiction 1o designate CMRS carriars ETC status for the purposss
of receiving federal universal service support.

WHEREUPON, the Commission rsaches the following
CONCLUSIONS

After careful consideration, ths Commission concludes thet &t shouid grant Carolina
Wast's Petiion and [ssue an Order stating thag it jacks jurisdiction to designate ETC status




for CMRS carriers. As noted abave, in Bs August 8, 1888, Order in Dockat Nos. P-100,
8ub 114 and Sub 1nmmmmaamwm
maiumenummmmm
commimniostions ssrvices, and other servioss then or in the e consituting & mobile

o communications servies from the Commission’s fatediction. 47 USC 3{41) delinesa
"sizte commission” as a body which "has regudeteey Rriadiction with reepect fo the
inirasiuis operution of catiers.” Pursuant % 47 USC 2 i & stuts comenlasion
domnmines thit R iacis Jurisdiction over & ciaes of caiviers, the kil dotermvine Which
carriers in thet ciass may ba designaded as ETCs. Given thess croumstanoas, i foliowe
et e Conunission acks ustadiction over CMBS servioss and fie appropriaie venue for
the desigmation of ETC sialus for stich esrvices is with the FTC. Agoond, Qrtiar Geaoiing
Pailion, ALLTEL Communications, inc., June 24, 2003,

T 18, THEREFORE, 80 ORDERED.
ISSUED BY ORDER OF THE COMMISSION.
This the 28 day of August, 2002,
NORTH CAROLINA LITILITIES COMMISSION

Paicia Swanssn, Depuly Clssk



BEFORF: THE TENNESSEE REGULATORY AUTHORITY

NASHVILLE, TENNESSEE
April 11, 2003
INRE: )
)
APPLICATION OF ADVANTAGE CELLULAR ) DOCKET NO.
SYSTEMS, INC. TO BE DESIGNATED AS AN ) 02-01245
ELIGIBLE TELECOMMUNICATIONS CARRIER i E

ORDER

This matter came before Chairman Sara Kyle, Director Deborah Taylor Tate and Director Pat
Miller of the Tennessee Regulatory Authority (the “Authority™), the voting panel assigned in this
docket, at the regularly scheduled Authority Conference held on January 27, 2003, for consideration
of the Application of Advantage Cellular Systems, Inc. To Be Designated As An Efz‘gfble
Telecommunications Carrier (“Application”) filed on November 21, 2002.
Background

Advantage Cellular Systems, Inc. (“Advantage”) is a commercial mbbﬂe radio service
provider (“CMRS”) seeking designation as an Eligible Telecommunications Carrier (“ETC”) by the
Authority pursuant to 47 U.S.C. §§ 214 and 254. Tn its Application, Advantage asserts that it seeks
ETC status for the entire study area of Dekalb Telephone Cooperative, Inc., a rural cooperative
telephone company. Advantage maintains that it meets all the necessary requirements for ETC status
and therefore is eligible to receive universal service support throughout its service area.
The January 27, 2003 Authority Conference

During the regularly scheciuled Authority Conference on January 27, 2003, the panel of
Directors assigned to this docket deliberated Advantage’s Application. Of foremost consideration

was the issue of the Authority’s jurisdiction. The panel unanimously found that the Authority lacked




jurisdiction over Advantage for ETC designation purposes.'

This conclusion was implicitly premised on Tenn. Code Ann. § 65-4-104, which provides

The Authority has general supervisory and regulatory power,
jurisdiction and control over all public utilities and also over their
property, property rights, facilities, and franchises, so far as may be
necessary for the purpose of carrying out the provisions of this

chapter.

For purposes of Tenn. Code Ann. § 65-4-104, the definition of public utilities speciﬁcal}y excludes,
with certain exceptions not relevant to this case, “[aJny individual, partnership, copartnership,
association, corporation or joint stock company offering domestic public cellular radio telephone
service authorized by the federal communications commission.”

The Authority’s lack of jurisdiction over CMRS providers implicates 47 US.C. § 214(c),
which addresses the provision of universal service. Where common carriers seeking universal
service support are not subject to a state regulatory commission’s jurisdiction, 47 U.S.C. § 214(e)(6)

authorizes the Federal Communications Commission (“FCC™) to perform the ETC designation.”

' This finding is not inconsistent with the Authority’s decision in in re: Universal Service Generic Contested Case, Docket
97-00888, Interim Order on Phase I of Universal Service, pp. 53-57 (May 20, 1998), in which the Authority required
intrastate telecommunications carriers to contribute to the inirastate Universal Service Fund including telecommunications
carriers not subject to authority of the TRA. The decision in Docket No. 97-00888 was based primarily on 47 U.S.C. §
254(f) which authorizes states to adopt regulations not inconsistent with the Federal Communications Commission’s rules
on Universal Service and specifically requires every telecommunications carrier that provides intrastate
telecommunications services to contribute to the preservation and advancement of universal service in that state. The
Interim Order was issued prior to the effective date of 47 U.S.C. § 214(e)(6).

2 47 U.S.C. §214(e)(6) states:

(6) Common carriers not subject to state commission jurisdiction

In the case of a common carrier providing telephone exchange service and exchange access that is
not subject to the jurisdiction of a State commission, the Commission shall upon request designate
such a common carrier that meets the requirements of paragraph (1) as an eligible
telecommunications carrier for a service area designated by the Commission consistent with
applicable Federal and State law. Upon request and consistent with the public interest,
convenience and necessity, the Commission may, with respect to an area served by a rural
telephone company, and shall, in the case of all other areas, designate more than one common
carrier as an eligible telecommunications carrier for a service atea designated under this
paragraph, so long as each additional requesting carrier meets the requirements of paragraph (1).
Before designating an additional eligible telecommunications carrier for an area served by a rural
telephone company, the Commission shall find that the designation is in the public interest.




As a matter of “state-federal comity,” the FCC requires that carriers secking ETC designation
“first consult with the state commission to give the state commission an opportunity to interpret state
law.”® Most carriers that are not subject to a state regulatory commission’s jurisdiction seeking ETC
designation must provide the FCC “with an affirmative statement from a court of competent
jurisdiction or the state commission that it lacks jurisdiction to perform the designation.”™

The panel noted that the FCC 1s the appropriate forum for Advantage to pursue ETC status
pursuant to 47 U.S.C. § 214(e)(6). This Order shall serve as the above mentioned affirmative
statement required by the FCC.
IT IS THEREFORE ORDERED THAT: -

The Application of Advantage Cellular Systems, Inc. To Be Designated As An Eligible

Telecommunications Carrier is dismissed for lack of subject matter jurisdiction.

Va

\ : V) .
- Sara Kyle, Chairman

ke

Deborah Taylor Tate,,Digg€tor
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Pat Miller, Director

* In the Matter of Federal-State Joint Bd. on Universal Service, CC Docket No. 96-45, Twelfth Report and Order,

Memorandum Opinion and Order, and Further Notice of Proposed Rulemaking, 15 F.C.C.R. 12208, 12264, § 113
June 30, 2000).

S See id. (The “affirmative statement of the state commission may consist of any duly authorized letter, conmunent, or

state commission order indicating that it lacks jurisdiction to perform designations over a particular carrier.”)




